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Introduction 

In Pennsylvania, when public Owners want to build, the Separations Act, 71 P.S. 
§ 1618, requires them to use a multiple-prime project delivery system and each of these
prime construction contracts must be competitively bid. This paper will not focus on
whether Pennsylvania's Separation Act should be changed; just like the Geico Insurance
commercial, "Everyone knows that." Instead, this paper will assume that for the immediate
future this law will remain in place, just as it has for the past one hundred years.
Consequently, Public Owners need to manage their multiple prime construction projects
the best way possible. This paper will address how this required project delivery system
works, its limitations and will identify some key considerations in trying to improve project
performance on a multiple-prime project.

The Separations Act 

Pennsylvania's Separations Act provides: 

Hereafter in the preparation of specifications for the erection, construction, and 
alteration of any public building, when the entire cost of such work shall exceed 
four thousand dollars, it shall be the duty of the architect, engineer, or other person 
preparing such specifications, to prepare separate specifications for the plumbing, 
heating, ventilating, and electrical work; and it shall be the duty of the person or 
persons authorized to enter into contracts for the erection, construction, or alteration 
of such public buildings to receive separate bids upon each of the said branches of 
work, and to award the contract for the same to the lowest responsible bidder for 
each of said branches. 

The Act of May 1, 1913 (P.L. 155, No. 104), 53 P.S. §1003 (Municipal) and 71 P.S. 
§1618 (State).

Since the Separations Act became law in 1913, except for a limited number of exceptions, 
Pennsylvania's public projects have been constructed utilizing a multiple-prime delivery 
system; which necessarily means a system without a General Contractor. In essence, the 
Separations Act compels the Owner to serve as its own General Contractor. 

The Fiction of Project Savings 

The Concerned Contractors of Pennsylvania, an advocacy group organized to 
protect and promote the rights of plumbing, electrical, HVAC and general contractors, has 
the stated mission to "shed light on unfair and needlessly expensive bidding practices." 









loyalty to one another. The work has been separated into distinct bid packages according 
to the trades and separately awarded to each of the trades by individual prime contracts. 
These primes prepare for the work individually and then the Owner directs the work to 
commence. In a collection of equals who will lead? Some Owners try to address this 
absence of leadership by designating the general trades contractor as the "lead" contractor 
and/or by hiring a Construction Manager. 

A construction project must have a leader. There must be clear lines of authority 
with a decision-maker who speaks with one voice. There are too many competing interests 
to try to run a project by committee. The need for leadership is compounded by the fact 
that many public projects are subject to the authority of a board of supervisors or a school 
board. These boards must balance competing interests and reach a consensus in order to 
make decisions. Decision making by committee is difficult at best. Combine the 
limitations of governance by committee with a multiple-prime delivery system and you 
have the perfect recipe for disputes and poor project performance. 

The desired effect of using the multiple-prime delivery system is that all trades have 
a direct relationship with the Owner without anyone between the primes and the Owner. 
In a multi-prime delivery system the Owner is the hub of the wheel. All power flows out 
from the Owner directly to the trade contractors without the interference of an 
intermediary. This system establishes that it is the Owner's responsibility to control the 
project even though the Owner may not be the best party to take on this challenge. Contrast 
this with a single prime project where project control is contracted over to a General 
Contractor who takes on overall project responsibility. On a multiple-prime project, the 
Owner has overall project responsibility, which cannot be contracted away or delegated in 
any meaningful fashion. 

Based on how the contracts are set up on a multiple-prime project, with the Owner 
directly contracting with all of the trades, the Owner is left to manage its own project and 
fill the role of project/construction manager. Unfortunately, public Owners are generally 
not equipped to fill this role. The public Owner may employ someone who acts as a clerk 
of the works, i.e., someone acting as both a witness to what is occurring in the field and as 
the conduit for supplying information to the public Owner's decision makers. 
Unfortunately an in-house clerk of the works oftentimes lacks the skill set necessary to 
provide true construction management. 

The ideal situation would be for the Owner to have an in-house construction staff 
that is able to provide the necessary construction management services. This would supply 
the Owner with the needed leadership and services and unmistakably indicate that the 
construction management team's actions have the full endorsement of the Owner. Also, 
the in-house team knows what the Owner needs and wants. However, with in-house 
construction departments getting smaller or being eliminated, most Owners do not have the 
capacity to provide the needed construction management services and these services need 
to be outsourced. 

Outsourcing Project Leadership 
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This gap between what is needed and what the public Owner can provide is 
oftentimes addressed by hiring a Construction Manager. A Construction Manager is an 
independent professional who directly contracts with the Owner and is usually retained 
during the early stages of design. The Construction Manager is generally paid a percentage 
of the cost of the work and has the responsibility for scheduling and managing the work of 
the multiple primes. In today's economy, with a large percentage of contractors struggling 
to find work, many general contractors also provide services as Construction Managers. 

Construction Managers Provide Professional Services 

One advantage the Owner has in using a Construction Manager is that the 
Construction Manager's services are considered professional services and therefore, the 
Owner is able to directly hire the Construction Manager without having to competitively 
bid the work. This is also true of the project architect.2 However, if the Construction 
Manager is to also perform construction services, the Owner could not hire him directly 
because a contract for construction is subject to the Separations Act and its competitive 
bidding requirements. 

If a company is providing construction services, it cannot also function as an 
independent advisor to the Owner. Due to the requirements of the Separations Act, the 
Construction Manager cannot have any of the four (4) main trade contractors under 
contract to it because this would cause that trade contractor to not be prime, i.e., to not 
have a direct contract with the Owner, and would instead be a subcontractor. 
Consequently, the Construction Manager's services as the Owner's advisor can only be 
considered professional services if he does not perform any construction services. 

The Authority of the Construction Manager 

A Construction Manager advisor functions as a clerk of the works or an extension 
of the Owner's staff but with a more developed skill set. During the design phase, the 
Construction Manager can provide cost estimating, develop the construction schedule, and 
provide input regarding constructability, and the allocation of work among the prime 
contractors. During construction, the Construction Manager can observe the work, help 
manage the work of the prime contractors, and report on project status to the Owner. 

Where the limitations of the control exercised by the Construction Manager are 
most evident is when the Construction Manager interacts with the Prime Contractors. The 
Construction Manager must act with the concurrence of the Owner. For this reason, 
Owners need to work closely with and support their Construction Manager in order to 
maximize his effectiveness. Nonetheless, the Construction Manager is, at best, only a 
representative of the Owner. Although the Construction Manager is typically required to 
make recommendations to the Owner, the Construction Manager does not have the power 
to terminate a Contractor, grant change orders, hold up payment, grant extensions of time, 

2 See Malloy y. Boyertown Area School Board. 540 PA. 308,657 A.2d 915 (1995).
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multiple-prime project. The key to an Owner getting good value on a multiple-prime job 
is the Construction Manager. The limitations of a multiple-prime delivery system can be 
largely overcome through the use of an experienced Construction Manager with the 
necessary skill set and commitment to actively manage the project. The Construction 
Manager has to be more than a glorified clerk of the works. The Construction Manager 
has to be able to enforce the contracts, be the voice of the Owner, the voice ofreason, push 
the project players towards a more collaborative atmosphere, and both build and actively 
manage the construction schedule. Finally, the Owner needs to commit to a more 
collaborative approach to its project by making time for the Prime Contractors to function 
as a group and to provide meaningful input. 

Arguing for the abolition of the multi-prime delivery system is contrary to my best 
interests as a construction litigator. There is no better source of construction litigation than 
Pennsylvania's requirement that all government contracts over Four Thousand ($4,000) 
Dollars have to be hard bid and the Public Owner must enter into separate contracts for the 
plumbing, heating, ventilating and electrical work. There are problems with project 
management, scheduling, communication, and collaboration among the trade contractors 
and between the trade contractors and the Owner. It speaks volumes that virtually no 
Owners undertaking privately funded construction projects select a hard bid multiple-prime 
delivery system to build their project. For the past One Hundred (100) years, 
Pennsylvania's public construction projects have been saddled with the multiple-prime 
project delivery system. Until it is repealed, Public Owners need to make the best of a 
tough situation. 
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